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Some details of the expanded nonpublic review process are set forth below:

e Initial Draft Securities Act Registration Statement—The SEC Staff will now review
all issuers’ draft initial Securities Act registration statements and related revisions on a
nonpublic basis. To take advantage of the nonpublic review process, an issuer must
include a cover letter to the draft registration statement that confirms that it will
publicly file its registration statement and nonpublic draft submissions at least 15 days
prior to any road show. If there is no road show, then the issuer must confirm that it
will make such public filings at least 15 days prior to the requested effective date of
the registration statement.

e Initial Exchange Act Section 12(b) Registration for Listing on National Securities
Exchanges—The SEC will also now review confidential submissions of draft Exchange
Act registration statements and related revisions for the initial registration of a class of
securities under Section 12(b) of the Exchange Act. Similar to the process for
confidentially submitting Securities Act registration statements, an issuer must include
a cover letter with its draft Exchange Act registration statement that confirms that it
will publicly file its registration statement and nonpublic draft submissions at least 15
days prior to the anticipated effective date of the registration statement for its listing
on a national securities exchange.

e Securities Act Registration Statements Within One Year of Initial Public Offering
or Exchange Act Section 12(b) Registration—Not only will the SEC Staff review initial

Securities Act registration statements on a nonpublic basis, they will also review
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subsequent draft Securities Act registration statements that are submitted within one
year following the effective date of an issuer’s initial Securities Act registration
statement or an issuer’s Exchange Act Section 12(b) registration statement. For these
submissions, an issuer must include a cover letter that confirms that it will publicly file
its registration statement and nonpublic draft submission so that it is publicly available
on EDGAR at least 48 hours prior to any requested effective time and date.

Unlike the process for initial Securities Act registration statements, the SEC Staff will limit its
nonpublic review of these Securities Act registration statements to the first submission. If the
issuer receives comments from the SEC Staff on the draft registration statement, it must
respond to those comments with a public filing, not a revised confidential draft registration
statement. Any further review by the SEC Staff will be done through the Staff’s normal
procedures, and any requests for acceleration must be in accordance with Securities Act Rule
461. When the issuer publicly files its registration statement, it must file the draft registration
statement that was previously submitted for nonpublic review.

¢ Foreign Private Issuers—According to the announcement, Foreign Private Issuers (FPI)
have the option of following the procedures for EGCs (if the FPI qualifies as an EGC),
the guidance in the Staff’s May 30, 2012, statement or the procedures set forth in the

announcement for non-EGCs.

e Omiission of Certain Financial Information—In the announcement, the SEC Staff
points out that an issuer should ensure that a draft registration statement is
substantially complete when submitted. However, the Staff notes that it will not delay
processing of a draft registration statement if an issuer reasonably believes that
omitted financial information will not be required at the time the registration
statement is publicly filed. As explained in the announcement, this relief is intended to
be similar to what is provided to EGCs by Section 71003 of the FAST Act, which allows
an EGC to omit financial information in its draft submission that “relates to a historical
period that the issuer reasonably believes will not be required to be included at the
timing of the contemplated offering.” The announcement acknowledges that the SEC
Staff will consider an issuer’s specific facts and circumstances in connection with any
request made under Rule 3-13 of Regulation S-X, which permits the omission of one or
more financial statements where such omission is requested and consistent with the

protection of investors.

o Expedited Processing—The SEC Staff notes that it will consider reasonable requests
to expedite the processing of draft and filed registration statements. Issuers and their

AKin >


https://www.sec.gov/divisions/corpfin/internatl/nonpublicsubmissions.htm
https://www.gpo.gov/fdsys/pkg/BILLS-114hr22enr/pdf/BILLS-114hr22enr.pdf

advisors are encouraged to review their transaction timing with the Staff members
assigned to the filing review.

o Technical Note—New issuers that need to obtain EDGAR access codes must file a
Form ID. Until the Form ID is updated to reflect the new nonpublic review process, any
new issuer should indicate on the form that it intends to use the codes to submit a
draft registration statement pursuant to JOBS Act § 106. Even if the new issuer is not
an EGC, this will ensure that the nonpublic status of the issuer’s drafts is maintained
until publicly filed.

Categories

Policy & Regulation Compliance

© 2025 Akin Gump Strauss Hauer & Feld LLP. All rights reserved. Attorney advertising. This document is
distributed for informational use only; it does not constitute legal advice and should not be used as such.
Prior results do not guarantee a similar outcome. Akin is the practicing name of Akin Gump LLP, a New
York limited liability partnership authorized and regulated by the Solicitors Regulation Authority under
number 267321. A list of the partners is available for inspection at Eighth Floor, Ten Bishops Square,
London E1 6EG. For more information about Akin Gump LLP, Akin Gump Strauss Hauer & Feld LLP and
other associated entities under which the Akin Gump network operates worldwide, please see our Legal

Notices page.

AKin 3


https://www.akingump.com/en/insights/blogs/ag-deal-diary?bc=1012568
https://www.akingump.com/en/insights/blogs/ag-deal-diary?bc=1012577

