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Interesting tidbits:
1. Bylaws: the company’s bylaws include a resignation provision similar to the statute and the

same analysis applies to the bylaws, i.e., that the reference to “may” is permissive.

2. Silence doesn’t count (although this matter was not subject to appeal): another director,

who also intended to resign while on the board call, and later confirmed this in an email, did

not speak up during the board call and therefore did not resign while on the board call.

3. Vacancy: because two directors were expected to resign on the board call, two new

directors were also appointed. Since one of the original two directors did not actually resign

on the call (see 2), there was only one vacancy that could have been filled on the board call.

The Supreme Court deferred to the Chancery Court’s factual determination to appoint one

director based on the order that the names of the new directors appeared in the minutes.
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