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Under the DOJ’s FCPA enforcement program, issuers and domestic entities may request
opinion letters from the U.S. Attorney General regarding “whether certain specified,
prospective—not hypothetical—conduct” conforms to the DOJ’s current FCPA enforcement
policies. Opinion letters issued by the DOJ do not have any precedential force over future
FCPA cases but are intended to serve as general guidance and are released publicly to afford
wide availability of that guidance.

The opinion letter released this week concerned a multinational company headquartered in
the United States that was in the midst of conducting pre-acquisition due diligence on its
target — a foreign corporation with no employees or operations in the United States. The
due diligence inquiry turned up more than $100,000 in likely improper payments made to
government officials within the foreign target’s country and prevalent inaccuracies and
discrepancies in its records. None of the payments were made to or through a U.S. person or
issuer. The opinion release also noted that the U.S. acquirer determined that no contracts or
assets acquired through bribery would remain in operation following the acquisition from
which the U.S. acquirer would receive any financial benefit. Despite the would-be FCPA
violations, the DOJ confirmed that the U.S. acquirer would not face successor liability,
because the payments had “no discernible jurisdictional nexus to the United States;”
therefore, they were not subject to FCPA enforcement.

However, the DOJ’s opinion provided important cautionary guidance regarding successor
liability, affirming its previously articulated principle (in guidance issued jointly in November
2013 by the U.S. Securities and Exchange Commission and the DO), FCPA — A Resource Guide
to the U.S. Foreign Corrupt Practices Act) that, in general, an acquiring company may become

liable as a successor for pre-existing FCPA violations committed by an acquired company
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where those violations were subject to the FCPA's jurisdiction when committed. Going
further, the DOJ opinion also raises the suggestion of liability in more nuanced circumstances,
such as when an acquiring company becomes the post-acquisition beneficiary of illegal
conduct committed prior to the acquisition, for instance, by passively benefiting from a
target company’s pre-existing contract obtained by paying bribes. Of course, although not
stated in the opinion release, post-acquisition conduct could also result in culpability for the
acquiring company.

The DOJ’s opinion release serves as a reminder to U.S. issuers to conduct careful due
diligence, during both the pre- and post-acquisition phases, to determine whether a target or
acquired entity was previously subject to the FCPA. Failure to investigate, suspend and
address illegal pre-acquisition conduct could still generate successor liability for the issuer if it

stands to later benefit from the wrongdoing.

Moreover, through its opinion release, the DO)J reinforced its view of the importance of
bringing a new acquisition within the fold of the acquiring company’s effective compliance
program. The release noted that, while the foreign target had no written compliance policy or
code of conduct and did not demonstrate an awareness of anti-bribery laws, the acquiring
company had already taken pre-closing steps to begin to remediate these issues and had set
out a schedule for integrating the acquiring company’s compliance, training, accounting, and
recordkeeping policies and procedures on the target company.

Categories

Mergers & Acquisitions White Collar International Trade

Anticorruption/Antibribery

© 2025 Akin Gump Strauss Hauer & Feld LLP. All rights reserved. Attorney advertising. This document is

distributed for informational use only; it does not constitute legal advice and should not be used as such.

AKin >


https://www.akingump.com/en/insights/blogs/ag-deal-diary?bc=1012562
https://www.akingump.com/en/insights/blogs/ag-deal-diary?bc=1012604
https://www.akingump.com/en/insights/blogs/ag-deal-diary?bc=1012605
https://www.akingump.com/en/insights/blogs/ag-deal-diary?bc=1012610

Prior results do not guarantee a similar outcome. Akin is the practicing name of Akin Gump LLP, a New
York limited liability partnership authorized and regulated by the Solicitors Regulation Authority under
number 267321. A list of the partners is available for inspection at Eighth Floor, Ten Bishops Square,
London E1 6EG. For more information about Akin Gump LLP, Akin Gump Strauss Hauer & Feld LLP and
other associated entities under which the Akin Gump network operates worldwide, please see our Legal

Notices page.

AKin



